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1 with Mr. West.brook at that po tnt because the Commission hadn't

2 even assigned a channel yet However, did take away from

3 there an assurance that I could proceed on my agenda. I went

4 there to see if the site was available and if I could use it

5 and, in essence, he said. yes, Lt will be when you're ready

6 for it.

7

8

MR. ZAUNER:

MR. DUNNE:

I have no further questions.

I don't have any cedirect, Your Honor.

9 JUDGE FRYSIAK: All right, Mr. Morton, thank you

10 very much, you're excused. Okay, anything else?

11

12 Honor.

13

MR, DUNNE: That concludes our testimony, Your

MR. ZAUNER: Well, Your Honor, maybe -- I'm not sure

14 it does conclude their testimony, we still have the question

15 iof Mr. Savoie outstandlng

16

17

18 want--

MR. DUNNE: Oh. excuse me, I'm properly corrected.

MR. ZAUNER: Yeah and I -- may I speak or do you

19 MR. DUNNE: Just go ahead, Mr. Zauner.

20 MR. ZAUNER: Okay my understanding is that

21 Mr. Savoie has been hospitalized and may be out of the

22 hospital now, but in any ('af;p, that he most likely would not

23 be available to tes't i fy)11 F'r i day and I have indicated to

24 !Mr. Dunne that I would cooperate with him in setting a date

25 once we are able to learn MJ Savoie's availability.
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MR. DUNNE: That accurately states it, Your Honor, I

2 -- Mr. Savoie Indicated to me at the end of last week that he

3 might be available by Friday at the earllest but I have been

4 unable to ceach him because apparently he has been in the

5 hospital the early part of this week to confirm that he is

6 available on Friday and what I think probably the best

7 procedure to do would be to perhaps Mr. Zauner and I can, once

8 I find out when Mr. SavoIe is available, contact you and

9 : figure out a date in which we can reconvene.

10 it would be a short cross-examination.

I presume that

11 MR. ZAUNER: Your flonor, I would like to have an

12 opportunity to re-read Mr Savoie's statement in light of the

13 testimony that's been taken here today and I think there'S a

14 possibility T may withdraw lily request: to have him appear.

15 JUDGE FRYSIAK: A,l right.

16 MR. ZAUNER: At that point, I just can't recall now

17 ,-- just one second, Your Honor Yes, you've already ruled on

18 Imy object Ions so in that ':ase, the exhibi t would just go in as

19 it stands

20 MR. DUNNE: So you withdraw your request for a --

21 MR, ZAUNER: T'd ike to just think about it, let me
i

22 re-read hIS statement and _.

23

24

MR. DUNNE: Okay.

JUDGE FRYSIAK: But how are we going to leave it,

25 tare we gOIng In what, 111 re,:ess until furt.her notice?
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1 MR. DUNNE:

2 MR ZAUNER:

3 week, is that okay?

4 MR. DUNNE:

Why don't we set a date by which

Oh. yeah, sure -- by the end of the

That's all right by me, if it's all

5 right with Your Honor.

6

7

MR. ZAUNER: Today is Wednesday, that's two days.

JUDGE FRYSIAK: A week from today?

8 MR. DUNNE: I'm talking about the end of this week.

9 MR. ZAUNER: Yeah, the end of this week, Friday,

10 today is Wednesday.

11 JUDGE FRYSIAK: You're talking about a Friday, next

12 week, right. IS that what yc'u're saying?

13 MR DUNNE: No, [ think Mr Zauner is suggesting he

14 will let us know by thls corning Friday which is November 5th

15 whether he needs Mr. SaVOle for cross-examination.

16 JUDGE FRYSIAK: All right, gets me to my first

17 question, what do we do,cecess until further notice?

18

19 !Your Honor

MR. DUNNE: I think that's probably appropriate,

20 JUDGE FRYSIAK= Okay, how about your case, have you

21 got what -- are you going tl liave a case, are you going to

22 present a case?

23 MR. ZAUNER: Your Honor, the only thing I wanted to

24 do was to offer the declaration of Nicholas Westbrook which is

25 I've had -- it's marked 15 Mass MedIa Bureau Exhibit 1 and
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1 at this time, with Your Honor's permission, may I have that

2 marked for identification?

3

4

JUDGE FRYSIAK: Sure.

MR. ZAUNER: Okay, 1 provide two copies to the court

5 reporter and a copy to Your Honor. WouLd you like a copy?

6

7

MR. DUNNE: [already have it, no.

MR. ZAUNER: Your Honor, at this time I'd like to

8 have marked for identification as Mass Media Bureau Exhibit 1

9 the declaration of Nicholas Westbrook, the declaration itself

10 is 7 pages and on the seven~h page appears the signature of

11 Nicholas Westbrook and the date 28 October, 1994. The--

12 attached to this declaratLon are a number of attachments

13 totaling five in number

14 length and, Your Honor,

15 marked for identification,

The exhibit itself is 27 pages in

would Like at this time to have that

16 JUDGE FRYSIAl<: It may be so marked.

17

18

19

20

(Whereupon, the document referred to as

Mass Media Bureau Exhibit No. 1 was marked

for Identlfication )

MR. ZAUNER: Your Honor, I offer Mass Media Bureau

21 Exhibit 1 into evidence

22 MR. DUNNE: Well, Your Honor, Mr. Zauner has made it

23 clear to me that he is not going to produce Mr. Westbrook for

24 cross-examination and wlthout an opportunity to cross-examine

25 Mr. Westbrook on the contents of his declaration I would
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2 fundamental fairness requires that if this gentleman puts a

3 declaration in without the important contested facts that he

4 be made available for cross-examination.

5

6

JUDGE FRYSIAK: I tend to agree

MR. ZAUNER: But, Your Honor, I think we've already

7 discussed this exhibit~ and E>arlier I had made the point that I

8 believe that the testlmony (If Westbrook was necessary to this

9 case and that it was therefrlre incumbent upon Family to

10 produce hIm pursuant to Its burden of proceeding and burden of

11 proof and

12 JUDGE FRYSIAK: Yeah, but I've already got that

14

13 established--

MR. ZAUNER: And we've already got that established I

15 iand we discussed that.

16

17

JUDGE FRYSIAK: - - and the ---

MR. ZAUNER: Yeah--

18 JUDGE FRYSIAK: -- d letter had been received by the

19 Commiss ion from Mr. West.brook making certain allegations.

20 These allegations, of course, have been

21 to rebut those allegations today so I'm

an attempt was made

Mr. Dunne is within

22 !his right to ask that a witness be available for cross-

23 examination If he's going 10 give testimony under oath.

24 MR. ZAUNER: Yeat,. remember, Your Honor, I indicated

25 that the reason I was offering this or prepared this was in
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1 the hope that it would forego or at least make it not

2 necessary for either one of us to call Mr. Westbrook and I

3 understand Your Honor has in effect already ruled that he will

4 not receive Mass Media Bureau Exhibit 1 and I'm offering it

5 now so it will go along with the record as an offer of proof.

6 The only exception to that. IS that I would request that Your

7 Honor do receive into evidence Attachment 1 to Mass Media

8 Bureau Exhibit which is the legal notice that was placed in

9 the newspaper announciny the fact that Family Broadcasting was

10 proposing to use the Mt. Defiance site and that's a single

11 page WhlCh is page 8 of the Mass Media Bureau Exhibit 1.

12

13 Exhibit

14

15

16

17

18

19

JUDGE FRYSIAK: All right, I'll reject your

except for Attachment 1 --

(Whereupon, the document previously marked

for identification as Mass Media Bureau

Exhibit No. 1 was rejected except for

At.tacrunent 1 which was received into

evidence. )

MR. DUNNE: Shal: we renumber that Mass .Media Bureau

20 Exhibit 2, Your Honor, so ~here's not confusion in the record?

21

22 exhibi t ;'

JUDGE FRYSIAK: Vou want me to break up your

23 MR. ZAUNER: I think it's clear, I mean, it's page 8

24 of Mass Media Bureau Exhiblt 1 would be the only thing

25 received, Mass Media Bureau Exhibit I
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